CRIMINAL LAW

Purposes of Punishment
1. Incapacitation

a. Remove offender from society to prevent further crimes

b. Ignores crime in prison

c. Assumes criminal’s position on the outside will not be filled

d. Assumes the offender will commit future offense

2. Deterrence

a. Prevent future crime (either specific individual or as a warning to others)

b. Sometimes leads to disproportionate sentences

c. Assumes rational actors

3. Rehabilitation

a. Make offender productive member of society

b. Focus on the individual, not the crime

c. Question about the meaning of recovery

4. Retribution

a. Focus on the crime, not the individual

b. Requires proportionality (punishment must fit the crime)

c. Exacts suffering the offender owes for past wrongs

5. Social Contract

Crime = (actus reus + mens rea + circumstances + causation + result) – defenses

Actus Reus – past voluntary conduct committed within the jurisdiction specified in advance by statute


Proctor v. State (OK, 1918) p97

· Conviction on statute (renting or owning place with intention of manufacturing, selling, bartering or giving away alcohol)

· Involves criminalization of thoughts and lawful behavior, unexecuted intent

· Overturned because of requirement of a culpable act
U.S. v. Maldonado (1st Cir., 1994) p106

· Case with drugs in hotel room 

· ‘Constructive’ possession = ability to actually control and hold power over something with the intent to exercise that power
· Blurring between act and mental state
Jones v. U.S. (DC, 1962) p102

· Punishment of omission (failure to take care of a child left in her care)

· In some circumstance, the omission of a legal duty owed to another can be chargeable

· Statute-imposed duty, status relationship duty, contractual duty, volunteered duty (requires seclusion of helpless person to prevent others from giving aid)

Voluntariness


Martin v. State (AL, 1944) p114

· Conviction for being drunk in a public place

· Criminal act was not voluntary (drinking was voluntary, but brought to public place by police)


People v. Grant (IL, 1977) p115

· Grant supposedly suffered from psychomotor seizure

· Voluntarily got drunk, supposedly causing seizure

· Without conclusion of a voluntary act, cannot be convicted of the crime

People v. Decina (NY, 1956) p121

· Epileptic shouldn’t drive

· Disregarded risk to others 

Status Crimes


Robinson v. CA (US, 1962) p121

· CA statute criminalizing being addicted to narcotics

· No actual act required

· Unconstitutional

Powell v. Texas (US, 1968) p124

· Found Texas was not criminalizing status of being an alcoholic, but the act of being drunk in public

· Cannot punish a status crime, but conduct occurring due to that status may be punishable

Johnson v. State (FL, 1992) p127

· Mother charged for transferring drugs to a newborn baby during the 60-90 seconds between delivery and the cutting of the umbilical cord

· Rule of lenity – if a statute can be construed in more than one way, it should be construed in the favor of the accused

Proportionality


Ewing v. CA (US, 2003) p71

· Three-strikes rule (stole golf clubs)

· Punishment for past crimes twice?

· Court rules that the punishment cannot be grossly disproportionate to the severity of the crime
· 25-life found constitutional, does not violate 8th Amendment
Solem v. Helm (US, 1983) p74

· Convicted of writing a bad check for $100, previous crimes were passive, not crimes against a person

· three-prong test for proportionality: 

· the gravity of the offense v. the harshness of the penalty

· punishments issued in the jurisdiction for similar offenses 

· punishments issued in other jurisdictions

· Court finds punishment unconstitutional 

Harmelin v. Michigan (1991) p75

· conviction of possession of cocaine carried LWOP

· severity of offense v. harshness of penalty

· LWOP for a first-time, non-violent offense seems grossly disproportionate compared to other crimes in the jurisdiction, and with the punishment for the same crime in other jurisdictions

· Michigan is the only state with LWOP for drug possession (has a big drug problem)

· 8th Amendment does not guarantee strict proportionality

·  Supreme Court upheld the statute as constitutional

Legality


Keeler v. Superior Court (CA, 1970) p142

· Charged with murder for causing the death of a viable fetus

· Conduct cannot be criminalized retroactively (concern for fair notice)

Specificity

· Fair notice of what is a crime

· Statutes can be void for vagueness


Chicago v. Morales (US, 1999) p144

· Ordinance prohibiting “criminal street gang members” from loitering with others in any public place

· Does not give notice, exceedingly vague

Papachristou v. Jacksonville (US, 1972) p149

· Court struck down vagrancy law

· “All persons are entitled to be informed as to what the state commands or forbids”

Mens Rea 

· guilty act must be accompanied by a culpable intent

· In some cases, the act alone will be sufficient (usually public safety concerns)

Malum in se – common law offenses in and of itself

Malum prohobitum – prohibited by law, not necessary morally wrong

Strict Liability – act alone enough to merit punishment


People v. Dillard (CA, 1984) p160

· convicted of carrying a loaded firearm

· doesn’t matter that he did not know it was loaded 

· intent is not an element of the crime, so the state does not need to allow Dillard to put on a defense regarding intent

Proof of Intent


Morisette v. U.S. (US, 1952) p166
· Morisette is often cited for making a distinction between malum in se (wrong in and of itself) crimes v. Malum prohibitum crimes (acts that society has chosen to prohibit

· Court was concerned about applying strict liability to offenses that normally require intent under common law (slippery slope fears)

Lambert v.  CA (US, 1957) p175

· Charged with not registering as a felon in Los Angeles

· Wholly passive conduct in combination with a law that is not widely known
· Crime of omission
· Due process violation (no notice), law not one that people should be assumed to know
Categories of Culpability


Regina v. Faulkner (Ireland 1877) p180

· Intent cannot be transferred from theft to murder

· Court tries to establish levels of culpability based on mental state of actor

	Culpability Level

	Act


	Why (Intent)
	Generally

	Purposely
	Lights Match
	To burn the ship
	Intent to commit the crime that occurred

	Knowingly
	Lights match
	To steal the rum 

Knows almost certainly that the match can or will cause a dangerous fire
	Knows almost certainly that the act will lead to substantial harm that did occur

	Recklessly
	Lights match
	To steal the rum

Realized that there was a substantial chance that the match would burn the ship (consciously disregarded a substantial risk)
	Consciously disregarded a substantial risk of harm

	Negligently
	Lights match
	To steal the rum

Should have known that the match could burn the ship
	Reasonable person would have realized the risk

	Strict Liability
	Lights match
	Irrelevant
	Mental state is irrelevant


General Intent 
· refers to the broader question of blameworthiness or guilt, including mens rea and responsibility
· transferable (as long as the act accomplished is as bad as the harm intended)

· intent to do the act proscribed
· natural and probable results, legal consequences of conduct
· general intent crimes usually do not include lesser included offenses
Specific Intent 

· the mental element of any crime

· intent that can only transfer to a result of the same kind intended

· unexecuted intention to do some further act or accomplish some further result

· prosecutor must prove the defendant intended the particular result

· specific intent crimes often include a lesser included offense

Mistake of Fact – can be used as a defense where that mistake negates a necessary element of the statute.  Cannot be used in strict liability offenses. 


Regina v. Prince (Eng., 1875) p197

· Act:  taking or cause to be taken an unmarried girl under 16

· Defendant was sufficiently involved in the act to have an opportunity to discover her age.   
· In this case, strict liability is imposed with respect to the girl’s age.   
· There are no words in the statute about knowledge, but intent is not imposed for reasons of policy.  

State v. Guest (Alaska, 1978) p208

· Statute contains no language re: intent, so that court reads intent into it

· Mistake of fact is an affirmative defense

· Ignorance of the law is no excuse
· This case is an aberration, allowed divergence from traditional view of carnal knowledge as strict liability offense.

Mistake of Law – generally, “ignorance of the law is no excuse”.  Can be a defense when you relied on specific statement of the law and based conduct on that statement.  Determination will be made on reasonable reliance.  Also allowed where offense was wholly passive conduct where nothing would indicate you were committing a crime.  


U.S. v. Baker (5th Cir., 1986) p218

· Convicted for selling Folex

· The defendant argues that he knew that he was engaging in the individual acts of the crime, he did not know that it was a criminal violation

· Ordinarily, criminal law does not require knowledge that an act is illegal


Commonwealth v. Twitchell (Mass., 1993) p226

· The defendants suggest that they relied on an official statement of the Attorney General when they provided only spiritual care to their sick son and did not provide medical care that would have saved his life.  

· Reasonably relied on statement of what they thought was the law

Capacity of Mens Rea


Henderschott v. The People (CO, 1982) p231

· Defendant wants to claim that a mental disorder prevented him from forming the requisite intent

· Distinction is raised between specific and general intent
· Allowed to argue mental impairment for a general intent question (recklessly or negligently)

· Many courts do not follow the rule laid out in these cases and only allow mental impairment arguments in specific intent questions (purposely and knowingly)

· View is voluntary intoxication can impair ability to form heightened mental state requirement

· Mental impairment is different from insanity


State v. Cameron (NJ, 1986) p236

· Voluntary intoxication as a defense/mitigating factor

· Proper not to instruct the jury on question of intoxication because there was not  substantial evidence to suggest the defendant was intoxicated to the point that she was unable to form the specific intent for her actions

· Voluntary intoxication cannot be used as a defense unless it negates an element of the offense

RAPE

· historically, the woman had to resist to the utmost of her abilities and have corroborating evidence

· Concern with balancing rights of the complainant with rights of the accused

Force, Nonconsent and Resistance (Actus Reus)


People v. Barnes (CA, 1986) p912

· The actions of the accused and the response of the complainant are factors to be considered

· The court eliminated the resistance requirement, but did still focus in part on the actions of the complainant
· Would a reasonable person have been afraid/intimidated into sexual act in these circumstances?
· No longer needs to prove resistance or that force prevented resistance
· Government must show that the accused used force or fear of imminent and unlawful bodily injury and lack of consent

State v. Smith (CT, 1989) p924

· Must be objective manifestations of nonconsent

· Woman resisted physically but consented out of fear

· Court is apparently removing the requirement of force and focuses solely on nonconsent

· The defendant cannot be expected to divine an unexpressed non-intent of the complainant

· Mens rea is negligence


In the interest of MTS (NJ, 1992) p929

· Refines the definition of a force requirement as only that amount of force necessary to complete the act of penetration

· Court adds that there is no affirmative expression of consent

· Defines actus reus as sexual penetration absent affirmative expression of consent

Mens Rea


People v. Mayberry (CA, 1975) p957

· Court imposes negligence standard to rape cases

· Adequate defense must prove honest and reasonable mistake of fact

· A reasonable person would have known if victim was or was not consenting

· Removing mens rea/imposing strict liability shifts scrutiny to victim


Estrich/Henderson debate p958

Differences in Statutes

· Many states have formally eliminated and requirement of resistance so that elements of rape become force + nonconsent.  Resistance may help establish force, it is not necessary to it.  

· Rape shield laws – accuser’s past sexual relationships are not allowed

· Relevancy statutes – accuser’s past sexual relationships are not allowed generally, but past relations with the accused are

HOMICIDE

1st Degree Murder = killing + express malice + premeditation + deliberation

2nd Degree Murder= killing + malice, either express (intent to kill) or implied (extreme indifference)

Manslaughter = intentional killing + provocation – heat of passion

	Evidence showing:
	Possible level of homicide
	If evidence shows:

	Intentional killing
	1st degree murder
	- Premeditation and deliberation

	
	2nd degree murder
	- Impulsive act – no provocation, no thought or premeditation

	
	Voluntary manslaughter
	- Adequate Provocation 

- Heat of passion with no cooling off period

	Unintentional killing
	Felony murder in the 1st degree
	- During course of felony, accidental death occurs

	
	2nd degree murder
	- Extreme recklessness: abandoned and malignant heart, intent to do serious bodily injury

	
	Involuntary manslaughter
	- Negligence, gross negligence, or recklessness: “should have known”

- Misdemeanor


Manslaughter – homicide without malice, no intent to kill, act = unlawful act or simple unintentional killing

Involuntary – reckless (or grossly negligent), in the course of a non-dangerous felony or a misdemeanor, during the commission of a lawful act in an unlawful manner 


State v. Williams (Wash., 1971)

· negligently failed to supply 17 month old child with necessary medical care

· Wash. Statute just had negligence, not gross negligence

· Court imposes objective standard


Porter v. State (FL, 1956) 379

· Guy missed stop sign

· Vehicular manslaughter

· Negligent, but needed gross negligence or recklessness


U.S. v. Walker (DC, 1977) p424

· Misdemeanor manslaughter (dropped loaded, unlicensed gun on stairwell)

· Transferred intent from the misdemeanor to the manslaughter

· Carrying the gun illegally constituted intent for the killing

· Misdemeanor must be the proximate cause of death

· Did not  need to show negligence, just prove guilt of misdemeanor

Voluntary – intentional killing, mitigating state of mind such as heat of passion or adequate provocation.  Reasonable provocation differentiates from 2nd degree murder.  

Provocation

· Common Law limited to (1) physical battery, (2) seeing your wife committing adultery, (3) father seeing son being sodomized.

· Current standards are broader, include things like battered wife/child syndrome, wife seeing husband committing adultery


People v. Walker (IL, 1965) p322

· provocation – if a killing occurs during the course of flight and before the blood of the killer has had time to cool, the offense is not murder, but voluntary manslaughter

· adequacy of provocation is subjective “heat of passion”


Rowland v. State (Miss., 1904) p331

· make haste!

· Usually “mere words” are not adequate provocation 

· Attempts to mix subjective and objective issues (like relative size, characteristics of the accused) to determine if the individual was provoked, and whether the killing was in response to the provocation (obj); would a reasonable person have been provoked (sub).

People v. Berry (CA, 1976) p339

· Wife repeatedly taunted husband with her adultery over a period of months

· Provocation should be left to the jury to determine if average person would be aroused to act rashly

· No specific type of provocation required, and verbal provocation may be sufficient

· Allows for provocation over an extended period of time, as long as there is no cooling off period

People v. Wu (CA, 1991) p350

· mere words allowed

· cultural influences on provocation for killing of son

· victim was not provoker

Murder – accused caused the death, and killing was accomplished with malice aforethought.  Intent to kill (express malice) or “abandoned and malignant heart” (implied malice)

Intent to Kill


Francis v. Franklin (US, 1985) p307

· escaping con, kills guy in flight by shooting through a door

· voluntarily shot the gun, but state must prove he intended to kill someone

· Intent to kill has nothing to do with motive.  Law makes differentiation between killing with a benevolent motive and any other intentional killing

· State has burden to prove express malice


Commonwealth v. Malone (PA, 1946) p386

· Oh Oh Oh Billy!  Gee, bad, I’m sorry

· Implied malice because of conscious disregard, gross negligence of reasonably anticipated consequence of death

· Lack of justification for action (Russian Poker)


People v. Protopappas (CA, 1988) p387

· Medical murder, OD with anesthesia

· Awareness and magnitude of risk are clear

· Multiplicity indicates extreme indifference to human life

· Jury would have to find actual awareness in order to find defendant guilty


Berry v. Superior Court (CA, 1989) p387

· Murderous animals - trained fighting pit bull

· Courts moving towards an “indifference” standard
· Jury could find the lack of social utility in conduct could justify murder charge

State v. Davidson (Kansas, 1999) p388

· Dogs escaped faulty fence and chased kid to bus stop and mauled him to death

· Courts seem to be moving towards approving evidence of attitude of indifference to risk

· Convicted of “extreme indifference” murder

· Need to show conscious awareness of risk for extreme recklessness


Commonwealth v. Dorazio (PA, 1950) p389

· professional boxer

· intent to do serious bodily harm substitutes for intent to kill

· Defendant should be aware of his strength and harm it can inflict


People v. Watson (CA, 1981) p390

· vehicular murder

· Evidence allows finding of implied malice – he deliberately engaged in conduct knowing that his actions could result in the end of another’s life and disregarded that risk

· Extreme recklessness generally has to involve something beyond mere recklessness or gross negligence (egregious conduct, social utility)
Aggravated Murder


First Degree Murder – intentional killing with premeditation and deliberation

Premeditation


U.S. v. Watson (DC, 1985) p312

· Car thief goes in apartment, traps and kills cop

· What does the prosecution need to establish to make out premeditation?

· the ( gave thought/deliberation before acting

· reached a definite decision to kill

· some appreciable time must elapse

Austin v. U.S. (DC, 1967) p317

· hot blood/cold blood test

Mercy Killing – Healey, p320

· all elements of 1st degree murder, but allowed to plead to manslaughter


Commonwealth v. Gould (Mass, 1980)

· Schizophrenic with delusional belief system, thought he was God

· Waited for girlfriend and killed her because she was impure

· Must have the ability to form the requisite intent and engage in premeditation and deliberation

· Entitled to present evidence of voluntary drug or alcohol intoxication to attempt to negate premeditation
Felony Murder – aimed at deterrence, to deter the commission of the underlying inherently dangerous felony (arson, rape, kidnapping, burglary, robbery, distribution of drugs)

Proximate cause problem – dangerous felony creates a volatile situation, the death was a consequence of the felony

Protected Person Theory – liability extend to innocent persons killed during the felony, doesn’t matter who the actual killer is, separation between moral culpability and liability 

**Agency Theory – only felony murder when the murder is committed in the perpetration of the felony, does not apply when a non-defendant does the killing, defendant is only liable for his own actions and those of accomplices, does not penalize for unanticipated consequences

	Situation
	Case
	Court Result
	Proximate cause 
	Protected person
	Agency

	1. D and co-D commit felony – victim has heart attack and dies
	Stamp
	Felony murder
	Felony murder
	Felony murder
	

	2. D and co-D commit felony – cop kills cop
	Hickman
	Felony murder
	Felony murder
	Felony murder
	

	3. D and co-D commit felony – victim kills innocent person
	Payne (cited in Hickman)
	Felony murder
	Felony murder
	Felony murder
	

	4. During felony co-D kills co-D
	Cabaltero
	Felony murder
	Felony murder
	
	Felony murder

	5. Co-D commits arson, kills self in process
	Ferlin
	
	Felony murder
	
	Felony murder

	6. D and co-D commit felony, victim kills co-D
	Washington
	
	Felony murder
	
	

	7. D and co-D commit felony, police kill victim
	
	
	Felony murder
	Felony murder
	



State v. Martin (NJ, 1990) p392

· Arson at party

· in NJ, if the person formed an intent to commit the felony, and the death was a reasonable and foreseeable result of the felony, the intent to commit the felony is transferred to the death of the victim.  

· The affirmative defenses in NJ suggest that you can avoid felony murder if:

· the defendant did not himself commit or solicit the fatal act and was not armed with a lethal weapon 

· did not know that another participant was armed with a lethal weapon or intended to engage in conduct likely to result in death or serious injury


People v. Stamp (CA, 1969) p392

· Armed robbery, guy has a heart attack afterwards

· “but for” the robbery, guy would not have had a heart attack at that time

· Forseeability does not seem to be an issue in CA

· Strict Liability for a death that occurs during the course of the felony


People v. Hickman (IL, 1973) p406

· defendant is escaping a burglary

· police officer accidentally kills another officer when trying to apprehend burgler

· proximate cause/”but-for” argument

· do not necessarily need to commit the murder, is enough to set up the chain of events that leads to the death


People v. Gladman (NY, 1976) p411

· bowling alley parking lot escape

· Test for link between felony and killing allowing transfer of intent: 
· Same location
· Distance between felony & killing
· Interval of time
· Possession of loot
· Close pursuit by police
· Reached place of temporary safety
People v. Ferlin (CA, ) 


People v. Washington (CA, 1965) 

· Would-be victim kills accomplice

· Agency theory

· Felony murder does not apply to killing of co-conspirator

· Purpose of felony murder rule is to deter felons from killing negligently or accidentally during commission of the felony – this purpose is not served if the victim does the killing.

People v. Cabaltero (CA, 1939) p410

· One robber shoots another

· Court does not want to limit felony murder based on status of victim 

Felony Murder found

· D & Co-D commit felony (armed robbery), victim dies of a heart attack (Stamp)

· D & Co-D commit felony (burglary), cop kills cop (Hickman)

· D & Co-D commit felony, victim kills innocent (Payne, in Hickman)

· During felony (armed robbery), co-D kills co-D (Cabaltero)

Felony Murder NOT found

· Co-D commits arson, kills self (Ferlin)

· D & Co-D commit armed robbery, victim kills co-D (Washington & Morris [cited in Hickman])

· D & Co-D commit felony, police kill victim
Capital Murder

· 37 states = death penalty upon conviction of 1st degree murder.

· 1972: Furman v. Georgia: SC strikes down the death penalty: absolute jury discretion = discrimination, random application violates 8th Am.

· 1976: SC upheld death penalty in Gregg v. Georgia: jury discretion must be guided to avoid arbitrary imposition of death. Features: separate penalty phase; rigorous appellate review; rational procedure to guide at the sentencing phase. Weighing aggravating and mitigating factors; court encourages a statutory listing of these factors. 

· 1976: Woodson v. North Carolina: SC invalidates automatic death penalty, violates evolving standards of human dignity, 8th Am.

· Prior to 1977: Coker v. Georgia: death penalty could be imposed for crimes other than murder. Now: only for 1st degree murder + aggravating circumstances.

Aggravating Circumstances
· Bifurcated trial 

· If jury finds guilt, then proceed to a penalty phase: death, life, life without parole. Jury must be unanimous that the aggravating factors listed in the statute exist. 

· Enumeration of aggravating circumstances reflects the Gregg concern with unguided jury discretion.  States list 2 -20 aggravating circumstances: typically include focus on nature of crime (especially heinous, atrocious or cruel).

· Heinous, atrocious, cruel = torture, age of victim, circumstances, etc. Subject to different interpretations - too vague?

· Then jury considers if there is any mitigation, usually preponderance of the evidence = standard of proof. Some jurisdictions still require unanimity.

· Then must consider if the aggravating factors outweigh the mitigating circumstances, must be unanimous = absolute jury discretion.

· Accused can present any mitigating factors, whether statutory or not


Olsen v. State (Wy., 2003) p436

· Execution-style murders in a bar

· Must prove at least one aggravating circumstance

· Aggravating circumstances must set murder apart from other murders

· Cannot be unconstitutionally vague
· If death penalty for felony-murder, the felony cannot be aggravating circumstance
Zant v. Stephens p451

· A non-statutory aggravating factor can be presented

· Court says that the jury must still find at least one statutory aggravating circumstance, so the jury is still guided.  

Payne v. Tennessee p452

· Victim impact testimony allowed 

· Retributive purposes: easier for jury to understand whether the sentence fits the crime; shows extent of the harm, etc. 

· Problems: allows in information that defendant may not have known about; may encourage juries to discriminate among victims based on their relative worth.

Lockett v. Ohio p453

· Entire character and background of the defendant is relevant to the sentencing decision - cannot refuse to consider any mitigating circumstance.

· Limits: Court can still exclude any evidence that does not relate to the defendant’s character, prior record, or circumstances of the offense.

Eddings v. Oklahoma p454

· Trial court rejected some mitigating circumstances, wouldn’t consider childhood because couldn’t affect the crime.

· SC reversed: this bears on his character and the crime.

· Court urges rules, wants predictability and consistency, but has been forced to acknowledge that fairness requires discretion for death penalty.

· Any mitigating factor can be considered


Tison v. Arizona p459

· The lowest level of mens rea that has to be established before imposition of the death penalty is reckless disregard for human life.  

· No need to prove an actual intent to kill because some of the most heinous murders don’t involve an intent to kill

· Holding: major participation + reckless indifference to human life (defendants subjectively appreciated that their acts were likely to result in the taking of innocent life) = death penalty allowed.


Atkins v. Virginia p464

· Executing mentally retarded individuals violates the eighth amendment

· Most states set bar at IQ < 70

Thompson v. Oklahoma p471

· People under 16 cannot be executed

Stanford v. Kentucky

· 16 and 17 year olds can be executed 

· Court is reconsidering this now in Roper v. Simmons

McCleskey v. Kemp p472

· Challenges racial inconsistency in application of Georgia’s death penalty

· Standard of proof is preponderance of the evidence

· Rejected racial bias absent specific evidence that he was personally discriminated against

· Court did not find evidence of widespread racial discrimination

Enmund v. Florida p460

· Minor actor who never intended to kill should not receive the death penalty.

· Death penalty was disproportionate to the crime of robbery-felony murder under circumstances

ATTEMPT

Punishment – problem is seems to punish thoughts without acts.  Punishing attempts falls under deterrence.  Punishes people who are morally indistinguishable from the successful criminal, but usually sentences are shorter.  Tension in that we want to draw the line as early as possible to prevent crime, but not so early as to allow crime to happen.  

Actus Reus 


People v. Murray (CA, 1859) p642

· Preparation v. attempt

· Attempted incestuous marriage

· Beyond mere intent – must be manifestation of the intent

· Preparation alone does not suffice

Probable desistence – must reach a point where the actor would not turn back

Indispensable element test – anything instrumental to the crime that the defendant did not yet have could acquit

**Dangerous proximity – Nearness to completion, greater the gravity and probability of the act, degree of apprehension felt, the nearer it is to a crime

Abnormal step – any step towards the crime that is a departure from behavior of the normal citizen

Unequivocal test – no attempt unless specific criminal purpose is evident from conduct (Murray)

Physical Proximity test – act proximate to the completed crime

**Substantial Step  - MPC principal, substantial step in the furtherance of the crime, strongly corroborates actor’s criminal purpose, allows jury to decide what constitutes substantial step

McQuirter v. State (Alabama, 1953) p645

· convicted of attempted assault with intent to rape

· Court says there is enough evidence for a reasonable jury to find guilt of attempt of intent… bad ruling

People v. Rizzo (NY, 1927) p648

· guys driving around looking for specific guy to rob

· test is dangerous proximity to success, an act that suggests that completion of the crime is probable

· Court reverses

Abandonment  - must occur under circumstances manifesting a voluntary and complete renunciation of the criminal purpose

People v. Staples (CA, 1970) p655

· Guy drilled holes into the bank ceiling through rented room

· Court rejects abandonment defense – infers that abandonment was not voluntary here, because he had gone too far (threshold act passed) to change his mind and not go through with crime

Impossibility

Booth v. State (OK, 1964) p665

· Convicted of attempting to receive stolen property

· Caught in sting operation (police had already apprehended thief and goods)

· Conviction reversed because he attempted to commit a crime that was impossible to commit (because stolen property was in possession of police)

· Legal impossibility applies to acts performed by defendant that even if fully carried out would not constitute a crime.

· Factual impossibility: where the crime is impossible (cannot be completed) because of some physical or factual condition unknown to the defendant. There can be an attempt in this sort of situation.

· Very difficult to distinguish between these 2 kinds of impossibility.

· MPC resolves this difficulty by defining attempt more precisely and getting rid of impossibility all together.
Accomplice Liability – not a crime in and of itself, but another way to charge for the one crime 
Actus Reus – aiding or encouraging the offense of another, requires at minimum, proof that another person committed an offense.  Presence + molecule of action


Gains v. State (FL, 1982) p699

· Mere presence – guy drove his friends away from a bank after they had committed a bank robbery

· Not necessary that aider or abettor be physically present, however, he must be sufficiently near or so situated as to aid or encourage or to render assistance to the actual perpetrator

· Reasonable that Williams had no knowledge of his friends’ crime and only attempted to flee when he was told afterwards

State v. Tally (Ala., 1894) p702

· Did not encourage or cause death, but facilitated by intercepting a telegram warning victim of principals on the way to kill him

· Court found that Tally was an accessory because he intended to aid the criminals and committed an act in furtherance of that intent

Mens Rea – requires the same mens rea as the crime, must have culpability to the conduct elements specifically inherent in complicity

Offense Culpability – with respect to the conduct, circumstance, or result elements of the offense

Aid Culpability – with respect to the facilitative or encouraging effect of the accomplice’s actions

Perpetrator Culpability – with respect to the principal’s intentions


People v. Beeman (CA, 1984) p714

· Advised in the preparation of a robbery, but did not intend to participate

· Knowledge that a crime will be committed is the not same as an intent to commit the crime 

Wilson v. People  (CO, 1939) p723

· Assisted with robbery, but claimed his purpose was not to aid in the robbery, but to have perpetrator apprehended

· Court requires that the accomplice also have a criminal intent

· One who participates as a feigned accomplice in order to have the criminal apprehended is not liable as an accomplice

· Must share purpose of the principal

CONSPIRACY

· Actus Reus (act designed to assist) + intent (knowledge of principal’s intent and intent to assist in commission of crime)

· Three qualities:

1. Inchoate crime (does not have to be accomplished)

2. Group criminality

3. Instrument to establish wide, vicarious liability

· Independent crime (unlike complicity), attributes crimes committed by another

· Agreement can be inferred from statements and acts, testimony from co-conspirator

· Must prove agreement + at least one overt act (to show conspiracy at work, can be satisfied by a merely preparatory act, one act is enough for all co-conspirators)


· No overt act needed for some specific conspiracies (some drug laws)

· In some jurisdictions, the overt act requirement can be dispensed with if proof of the agreement is strong enough

· Blockberger test – if each offense requires proof of a fact that the other does not, then both can stand as separate offenses (as long as one is not a lesser included offense) – identical elements test
State v. Verive (AZ, 1981) p750

· conspiracy to dissuade a witness

· Defendant claimed that to convict him of both the conspiracy and attempt to dissuade witness violates double jeopardy

· Conspiracy requires an agreement, attempt requires an act beyond preparation; neither is a lesser included offense

State v. Burleson (IL, 1977) p753

· Conspiracy to commit armed robbery: Sept. 11 = agreement, Sept 13= overt act in furtherance (test run). 

· There can be multiple overt acts in furtherance of a single agreement which would be only a single conspiracy. For multiple conspiracies, there must be multiple agreements and acts (not just multiple acts)

· Court reverses the Sept 13 conspiracy conviction because it considers it to be a lesser included offense of attempt

· Second agreement is not so significant as to constitute a separate element 

U.S. v. Moussaoui (2002) p764

- agreement inferred from activities that correspond to the acts of others

U.S. v. Shabani (1994) – the criminal agreement itself is the actus reus

U.S. v. Reico (US, 2003) p767

· the conspiracy is not terminated by defeat, so long as the conspirators do not know it has been defeated by government action

· Only need to inform one person of intention to withdraw

· In making the agreement, you do not need to establish that each conpirator agreed with each other co-conspirator

Mens Rea  - must show:

· proof of the intent to enter into the conspiracy

· knowledge or awareness of the objective or results of that agreement

People v. Lauria (CA, 1967) p770

· Agreement = provision of telephone answering services

· Gov’t needs to show a tacit mutual understanding between co-conspirators

· Court finds knowledge that his customers were prostitutes attempts to equate knowledge of another’s criminal activity with conspiracy to further such activity


U.S. v. Falcone 

· sale of ingredients used to make moonshine

· knowledge of illegal use of goods insufficient

U.S. v. Direct Sales

· sale of inordinately large quantities of prescription drugs

· knowledge of illegal use combined with “informed and interested cooperation”, a “state in the venture” can infer intent to further, promote and cooperate in the illegal use of the goods

Lauria court deduces rule:  the intent of the supplier who knows of the criminal use to which his supplies are put to participate in the criminal activity connected with the use of his supplies may be established by (1) direct evidence, (2) through an inference that he intends to participate based on (a) special interest in the activity, or (b) the aggravated nature of the crime itself.

U.S. v. Diaz (7th Cir., 1988) p780

· convicted of use of a firearm in relation to commission of drug-trafficking crime because his co-conspirator was carrying a gun

· Pinkerton Rule: Co-conspirators can be liable for crimes other than the agreed upon crime as long as it’s reasonably foreseeable in furtherance of the objective of the conspiracy

· Withdrawal requires not just physical termination, but also requires positive notice of withdrawal

· Tricky distinction: if withdrawal doesn’t occur until after the agreement and at least one overt act, then the person is still guilty of conspiracy, but has a defense against subsequent acts that she did not participate in.

Wheel conspiracy

· Government need not prove that the individual prongs knew the other prongs. 

· That the sellers knew or should have known about the others’ existence is enough

· When a spoke is being rewarded for a service that minus the participation of others is useless, the seller should know

Chain conspiracy

· success of each is dependant on the success of the others

· seller must know that there is a supplier

Bank robbery hypo:

· A is the organizer and ringleader of a conspiracy to rob banks

· A hires B and C. B robs bank 1, and C robs bank

· Although B and C do not meet face to face, both know that they are members of a large conspiracy and each knows of the other’s assignment

· At A’s instigation, D knowing of the conspiracy steals a car for use in the robberies

· B and C perform their robberies, B using D’s car

	Party liable
	Conspiracy
	Accomplice theory

	A
	Yes
	Yes

	B (for C’s robbery)
	Yes
	No (no act in assistance)

	D (for C’s robbery)
	Yes (stole car for both robberies, even if it wasn’t used in robbery of bank 2)
	No (no aid or encouragement of that crime)

	D (for B’s robbery)
	Yes
	Yes – car was used

	B (for D’s theft)
	Yes
	No – had nothing to do with theft of car

	C (for D’s theft)
	Yes
	No – same reason as B


	Attributions of Criminality

	
	Actus Reus
	Mens Rea
	Withdrawal

	Attempt
	Substantial step or dangerous proximity
	Purposeful, specific intent
	Voluntary and complete renunciation

	Complicity
	Aid and abet in concert
	Know principal’s intent & purpose to assist
	Terminate agreement before commission & wholly deprive it of effectiveness or tell cops

	Conspiracy
	Agreement & any overt act
	Purposeful, intent (more than knowledge)
	Notify one other co-conspirator


DEFENSES

Justification - actor commits crime but advanced some social interest (e.g. defense of others, self-defense)

Excuse - actor commits the crime but is not morally blameworthy (e.g. insanity), no social utility in the act (therefore not justified), yet we still don’t want to blame

Self-defense/Defensive Force

· Threatened with imminent bodily harm + reasonable fear of that harm = individual can assert self-defense
· Generally, a mixed standard is applied: subjective + objective –most jurisdictions adopt the Leidholm/Goetz standard (sensitive reasonableness), not the Lavoie test.
People v. LaVoie (CO, 1964) p489

· Shot and killed aggressor who purposefully rammed defendant’s car into intersection

· The aggressors continued to advance after seeing the gun

· Test of reasonableness:

· Did he believe he was in danger of being harmed?

· Was the harm imminent?

· Did he have reasonable grounds for that belief?

· LaVoie was charged with second degree murder

· if the jury finds he reasonably believed he was threatened with imminent harm, he will receive an acquittal

· If the jury finds he believed he was threatened, but that belief was unreasonable, this is an imperfect self-defense claim, and his 2nd degree murder charge would be mitigated to manslaughter

State v. Leidholm (ND, 1983) p497

· Defendant charged with murder after stabbing her husband in his sleep following a violent drunken fight

· Used battered woman syndrome 

· Statute says you do not have to retreat from your own home

· If the actor reasonably believes she cannot safely retreat from her attacker, she is relieved of the duty to retreat

· Objective standard (reasonableness of belief) did not allow the court to apply individual circumstances (such as gender)

· Appellate court applies a “subjective test” that includes unique characteristics of the accused.  Putting ourselves in the actor’s position was her action reasonable?

· Self-defense would not be supported if the defendant honestly, but unreasonably believed she needed to use deadly force.  Relevant inquiry is whether actor’s behavior was reasonable given her personal characteristics and circumstances.  

People v. Goetz (NY, 1986) p521

· Subway murder

· Goetz argued that his past experience should be considered in connection with the reasonable standard required

· Court establishes test – whether the conduct was reasonable, can take into consideration the circumstances of the event and of the individual, past experiences and background (Like Leidholm)

· Court says they’re using subjective test, but it’s really a mix of subjective and objective

Force and Law Enforcement

· Situations in which force may be used:

· Arrest: police can arrest on the basis of probable cause felony has been committed, some have the same standard for misdemeanor. 

· Escape – officers can use force to prevent escape, but no more force than would be allowed in the original arrest. But in several jurisdictions, deadly force is allowed in escape from prison or jail

· Crime Prevention: force and sometimes deadly force may be used to prevent a crime. Deadly force is usually for felonies involving death or serious bodily harm to others
· Riots and Public Disorder: in most jurisdictions, only the police can use force to suppress riots or disorder.
Tennessee v. Garner (US, 1985) p529

· Police office shot and killed unarmed burglary suspect to prevent flee from scene.

· The state’s interest in apprehending the suspect does not outweigh the citizen’s interest in his life

· What should be required of the officer’s knowledge of the person’s guilt before deadly force should be allowed?

· absolute certainty (witnessed act)

· beyond reasonable doubt 

· probable cause (fleeing violent crime while armed)

· According to the court, deadly force is appropriate when the officer reasonably believes or has cause to believe (probable cause standard) that the fleeing suspect poses serious harm to the officer or others, in the commission of a felony (not a misdemeanor).  The officer should give prior warning, where feasible.  

Protection of Property

People v. Ceballos (US, 1974) p535

· Defendant set up a trap gun to protect his property.  An unarmed minor broke into his garage and was shot.  

· Why can’t he use deadly force to protect his property when he is not present?  

· No discretion

· Would have been unreasonable force if he was present

· No fear of bodily harm (not there)

· Not an atrocious crime

· Key issue for the use of force in most jurisdictions is whether the property is your dwelling.  You may use non-deadly force in protecting your property if the threat is imminent and the force is necessary

Necessity 

· Burden of necessity is on the defendant to prove.  Do not need to prove beyond a reasonable doubt, merely convince the jury that the harm they committed was less than the harm avoided.

· Necessity defense is a pretty hard defense to succeed on.  Must prove that the crime was the only option, caused a lesser harm, and the defendant did not cause the necessity (didn’t start the problem).  


Queen v. Dudley & Stephens (Queens Bench, 1884) p539 

· Defendants, one other guy, and a boy were shipwrecked in a lifeboat.  Eventually, they decided to kill and eat the boy in order to survive.  They did, and later a boat rescued them.  They were charged with murder.  

· The boy was not consulted.  If the men had not eaten the boy, they would have died.  

· Sentenced to death, but ultimately the Crown commuted sentences to 6 months.

· Necessity defense – there has to be a balancing of evils, and the defendant must show their action was the lesser of the evils. 

· alternatives

· imminence of harm trying to be avoided

· reasonableness in context

Duress

· Involves a human threat – coercion.  Differs from defensive force, because the actor’s force is not designed to resist the aggressor, but to comply with him.  

· Defendant must not have recklessly placed himself in a situation in which is was probable that duress would occur.

· Test:

· Coercion to the extent that the actor’s will is so overborne she couldn’t haved acted otherwise

· Threat is imminent

· Actor is not a fault for the situation

· Two ways of looking at duress 

· fear was so high due to the threat that the actor acted irrationality (excuse)

· actor commits the crime but was justified in the act because the threat was so real that the only rational option was to act in this manner (justification)

State v. Crawford (Kan., 1993) p560

· Cookie-eating junkie

· Crawford arguably put himself in the situation by being a junkie.

· The threats to wife and son were not really imminent (not present) or definite.  

· There must be some immediacy of the harm so that they do not have any other alternatives.

MPC (p566) 

· not as narrow a definition of duress as Kansas

· Allows consideration of physical characteristics, long and wasting pressure is allowed.  

· Person of reasonable firmness

U.S. v. Contento-Pachon (9th Cir., 1984) p568 

· Man coerced into smuggling cocaine balloons in his stomach from Colombia

· Court found ( did not show the immediacy or inescapability of the threat to his family.

· There were opportunities for defendant to contact the police.  

· Reversed conviction – jury should have been allowed to consider evidence of duress

Insanity

· Comes under excuse rubric.  Defendant committed the offense, but could not control her actions or could not know it was wrong

· Removes moral blameworthiness

· No one can force a defense on the accused.  In some jurisdictions, the trial judge is authorized to impose an insanity defense over the objections of the accused.  Policy reason – cannot assert penalty over person who’s crazy.

· Insanity may only apply to certain aspects of the crime (mens rea).

· Burden of proof – state law creates a presumption of legal sanity.  Defendant has the burden of establishing that he was not sane at the time of the offense.  In more than half the states the defendant has to prove insanity by a preponderance of the evidence.  

People v. Serravo (CO, 1992) p581

· Stabbed his wife because she was not supportive of his god-inspired plan to build a multi-million dollar sports complex

· Suffered either from organic delusional disorder of paranoid schizophrenia

· Standard in CO = modern version of the M’Naughten Rule (p585) = “incapable of distinguishing right from wrong”

· Focuses on knowledge of morality – knowing that the act is morally wrong is the issue.  Conversely, a person who is aware that an act is morally wrong but does not know it is legally wrong does not have an excuse.

Guilty but Mentally Ill p609
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